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[ Filed July 17, 1968] 


COMPLAINT 
‘(Petition for Writ in Nature of Mandamus) 


1. This Court has jurisdiction pursuant to 5 U.S.C. 6324 (78 
Stat. 583; Public Law 88-471) and 28 U.S.C. 1346(d) (62 Stat. 933; 
Public Law 88-519). 

2. The plaintiff has been a member of the Metropolitan Police 
Department of the District of Columbia from January 1960 to thepre- 
sent time. His current rank is Private (Tech. 11). From April 1963 
to August 1967, the plaintiff was assigned as a doghandler with the 
Canine Corps, Special Operations Division of the Metropolitan Police 
Department, and was a member of said Canine Corps at all times 
hereinafter mentioned. 

3. Under the rules, regulations and departmental orders pro- 
mulgated by the Commissioners for the District of Columbia and the 
Metropolitan Police Department, the plaintiff was required, as a con- 
dition of his assignment in the Canine Corps, to own, maintain, and 
use a private automobile in transporting the police dog assigned to him 
from his home, where the dog was kenneled, to his place of employ- 


ment and return. 


4. The District of Columbia assigns a higher rating to Metro- 


politan Police Officers, such as plaintiff, assigned as doghandlers with 


the Canine Corps, to reimburse them for the expenses they ‘incur ,in 


maintaining a privately owned vehicle to transport police department 
dogs and in kenneling such dogs on their private premises. In addition, 
the Internal Revenue Service has ruled that Canine Corps officers in 
the Metropolitan Police Department may deduct as “reasonable and 
necessary business expenses" those costs, not otherwise compensated 
by the District of Columbia, which Canine Corps officers incur in 
transporting police department dogs to and from their place of em- 
ployment and in kenneling such dogs, as evidenced by Exhibit TIAN 
attached herewith and made a part hereto. 

5. On May 16, 1967, the plaintiff was injured in an automobile 
accident while driving home from the precinct station. At the time 
this automobile accident occurred the police dog assigned to the plain- 
tiff was being transported by him in his vehicle to the kennel he 
maintained for said dog at his home, as required by police department 
regulations. 

6. The transportation of the police dog in the plaintiff's pri- 
vately owned vehicle and the kenneling of said dog on the plaintiff's 


premises were required by rules, regulations and departmental orders 


in force at the time of the accident recited herein. At the time said 
accident occurred, the plaintiff was engaged in the performance of 
duties, under orders of the Metropolitan Police Department, and he was 
therefore entitled under the provisions of Metropolitan Police Depart- 
ment orders and laws and regulations to be placed in a status of admini- 
strative leave (sick) for the time he lost from his employment subse- 
quent to the accident, due to injuries he received. 

7. Asa result of the injuries plaintiff sustained in this accident, 
he was unable'to perform his duties from the period May 16, 1967 to 
August 7, 1967. Upon his return to duty, the plaintiff applied for 
Administrative Leave (sick) on Metropolitan Police Department Form 
P.D. 42 to cover the time he lost from his employment, as provided 
for in Metropolitan Police Department Memorandum Order No. 39 a 
copy of which is attached hereto as Exhibit "B” and made a part 
hereof. 

8. Plaintiff's request for Administrative Leave (sick) was 
denied by the Metropolitan Pclice Department on the ground that the 
injuries he sustained were not incurred in the performance of his duties 


within the meaning of Metropolitan Police Department Memorandum 


Order No. 39, and the Department deducted 464 hours from the plain- 


tiff's sick leave and annual leave accounts (344 hours sick leave; 120 


hours of annual leave) to cover the time plaintiff was unable to perform 
his duties. Plaintiff would not have lost his valuable annual leave and 
sick leave balances had his absence been charged to Administrative 
Leave (sick). | 

9. The refusal of the Metropolitan Police Department to charge 
the plaintiff absence from May 16, 1967 to August 7, 1967 to admini- 
strative leave (sick) was in violation of Metropolitan Police Department 
Memorandum Order No. 39 and Public Law No. 88-471, which said 
Order implements, and the deduction of 464 hours from the plaintitt 's 
sick and annual leave accounts was also in violation of said Order and 


Public Law. | 


10. The plaintiff has exhausted all of his administrative remedies 


and there is no adequate remedy at law. 

WHEREFORE, the plaintiff prays: 

1. That the defendant be ordered to restore 464 pooce of com- 
bined sick and annual leave charged against the plaintiff's account in 
violation of law. | 

2. That the defendant be ordered to correct, as mp be neces- 
sary, the plaintiff's sick and annual leave accounts to reflect the ac- 
crual of sick and annual leave during the plaintiff 's absence from duty 


from May 16, 1967 to August 7, 1967. 


3. That defendant be restrained from reassigning plaintiff to 
any other unit of the Department without just consideration for disability 
pay for injuries in the line of duty. 

4. For such other and further relief as the Court may deem 
just and proper. 


=x « 


[Filed August 21, 1968] 


ANSWER OF DEFENDANT, DISTRICT OF COLUMBIA 


ER OF DEPENVAN?, oS 


TO THE COMPLAINT 
First Defense 
The complaint fails to state a claim against the defendant, Dis- 
trict of Columbia, upon which relief can be granted. 
Second Defense 
1. The defendant admits the existence of the statutes alleged 
in paragraph numbered 1 of the complaint, but denies that, in and of 
themselves, they are sufficient tc confer jurisdiction upon this Court. 
2, 3and4. The defendant admits the allegations contained in 
paragraphs numbered 2, 3 and 4 of the ccmplaint. 
5. The defendart admits that plaintiff was involved in an auto- 


mobile accident on May 16, 1967, as alleged in paragraph numbered 5 


of the complaint. The defendant is without knowledge or information 
sufficient to form a belief as to the truth of the remaining allegations 
contained therein. : 

6. The defendant states that the allegations contained in para- 
graph numbered 6 of the complaint are conclusions of the pleader and 
require no answer. However, if answer be required, the same are 


denied. 


7 and 8. The defendant admits the allegations contained in para- 


graphs numbered 7 and 8 of the complaint. 

9 and 10. The defendant states that the allegations contained in 
paragraphs numbered 9 and 10 of the complaint are conclusions of the 
pleader and require no answer. However, if answer be required, the 
same are denied. , 


Further answering the complaint. the defendant denies all 


allegations not specifically admitted cr otherwise answered. 


x * * * * a x! 
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[Filed March 6, 1969] 
PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT 
Plaintiff. by and through counsel, moves the Court for an Order 
entering summary judgment in his faver, and as grcunds therefor states 


as follows: 


1. There are ro genuine issues of material fact to be disposed 
of by the Court in this case, and the defendant by its Answer to the 
Complaint and in its Answers to Plaintiff's Interrogatories has admitted 
the truth of plaintiff's factual allegation. 

2. The plaintiff is entitled to summary judgment herein as a 
matter of law as his injuries, which is the subject matter of this law 
suit, resulted from the “performance of duty” within the meaning of 
5 U.S.C. 6324 and Metropolitan Police Department Order C.O. Nos. 
65-528. 

3. The defendant erred as a matter of law in its administrative 
ruling that the plaintiff's injuries were not incurred inthe “performance 
of duty”, as the plaintiff’s injuries cccurred while he was performing 
duties ordered by the defendant District of Columbia for which he re- 
ceived additional compensation and cther allcwances. 

4. And for such other and further reasons as appear in plaintiff's 


Points and Authorities attached heretc. 


WHEREFORE, the plaintiff requests that: 


1. The defendant be ordered to charge the plaintiff’s absence 
from duty as a result of the injuries he sustained in the performance of 


his duty tc “administrative leave-sick” and; 


2. That the defendant correct the plaintiff's sick and annual 
leave accounts to reflect the restoration of the sick and annual leave 
hours erroneously charged against his leave balances resulting from his 
absence caused by injuries sustained in the performance of duty. 

3. For such other and further relief as the Court may deem 
just and proper. : 


| 
x x x «! 
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[Filed April 1, 1969] 


DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 

The defendant, District of Columbia, moves this Court to grant 
summary judgment in its favor. As grounds therefor, defendant states 
that a consideration of the pleadings, exhibits and interrogatories and 
answers thereto in the instant action. including the affidavit of Henry 
H. Wesley, to be filed in this Ccurt and identified as Exhibit OWN. 
and incorporated herein by reference, demonstrates that there is no 
genuine issue of material fact and that defendant is entitled t0 judgment 


as a matter of law. 


» * 


[Filed March 6, 1969] 


PLAINTIFF'S STATEMENT OF UNDISPUTED FACTS 
IN SUPPORT OF 
MOTION FOR SUMMARY JUDGMENT 


« . * * 
1. The plaintiff was injured in an automobile accident on 
May 16, 1967. At the time this accident cccurred, the plaintiff was 
a member of the defendant Metropolitan Police Department, assigned 
to the Canine Corps and responsible for Metropolitan Police Dog 
“Hans I". The undisputed facts further show that at the time this 
automobile accident occurred, the plaintiff was transporting his police 
dog from the precinct house to which he was assigned to his home, and 
that the plaintiff was required as a condition of assignment in the Canine 
Corps to use his privately owned vehicle to and from his place of em- 
ployment to transport his police dog, as defendant's regulations pro- 
hibited the transportation of these dcgs by common carrier. Defendant's 
regulations also required that the plaintiff kennel his police dog at his 
home. 
2. The defendant has admitted that it assigns a higher rating 
to the Canine Corps officers it employs to reimburse them for the ex- 
penses they incur in maintaining a privately owned vehicle to transport 


police department dog and in kerneling such dog on private premises. 


The defendant also admits that it has obtained a ruling from the Internal 
Revenue Service that Canine Corps officers, such as the plaintiff, may 


deduct as “reasonable and necessary business expenses” those costs, 


not otherwise compensated by the defendant, which Canine Corps 


officers incur in transporting police department dogs to and from their 
place of employment and in kenneling such dogs. 

3. Asa result of the injuries plaintiff received in the above 
recited automobile accident, he was absent from his duties with the 
defendant Police Department from May 16. 1967 to August 1, 1967. 
Plaintiff requested that his absence during this period be charged to 
"administrative leave-sick” as provided for in Public Law 88-471, 

5 U.S.C. 6324 and implemented by Metropolitan Police Department 
Order C.O. No. 65-528. Plaintiff's request was denied by the defen- 
dant and it charged his absence during this period to his sick and annual 
leave accounts, and plaintiff thereby lost a combined total of 464 hours 
of sick and annual leave, which he would not have lost had the defendant 
charged his absence to "administrative leave-sick". 

4. The defendant refused the plaintiff's request that his absence 
be charged to "administrative leave-sick" on the ground that his in- 
jury was not incurred in the "performance of duty" as required by 


Public Law 88-471 and the implementing departmental order. 


* * * - * 


[Filed April 1, 1969] 


STATEMENT OF MATERIAL FACTS AS TO WHICH 
! THERE IS NO GENUINE ISSUE 


Deferdant. in compliance with Rule 9(h)} Local Civil Rules, 
submits the fcliowing material facts as to which there is no genuine 
issue: 

1. On May 16. 1967, one-half hour after he checked off duty, 
plaintiff was iniured in an accident ir his private automobile in Hill- 
crest Heights, Maryland. At the time the accident occurred, plaintiff 
was a member of the Metropolitan Police Department assigned to the 
Canine Section of the Special Operaticns Division as a Private, Techni- 
cian IT (Dog Handler). His dog was in the automobile at the time. 

2. Plaintiff was under no obligation or order as a result of this 
employment as hereinbefore stated to remove his dog to his residence 
at any particular time. 

3. Asa result of the injuries plaintiff received in the above 
recited automobile accident, he was absent from his duties with the 
defendant Police Department from May 16, 1967 to August 7, 1967. 
Plaintiff requested that his absence during this pericd be charged to 
“administrative leave-sick” as provided fcr in Public Law 88-471, 5 


U.S.C. 6324 and implemented by Metrcpolitan Police Department 
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| 
Order C.O. No. 65-528. Plaintiff's request was denied by the defen- 


dant and it charged his absence during this period to his sick and annual 
leave accounts. 

4. The defendant refused the plaintiff's request that his absence 
be charged to “administrative leave-sick" on the ground that his in- 
jury was not incurred in the "performance of duty”’ as required by 
Public Law 88-471 and the implementing departmental order. 

[Defendant's Exhibit "A"] 


U. S. TREASURY DEPARTMENT 
INTERNAL REVENUE SERVICE 


Washington 25, D. C. 
May 20, 1963 

Captain Frank V. Breazeale 
Canine Corps 
Metropolitan Pclice Department 
Post Office Box No. 1606 
Washington 13, D. C. 
Dear Captain Breazeale: 
This is in reply to your letter of April 17, 1963, in which you request 
information as to the deductibility, for Federal income tax purposes, 


of transportation expenses incurred by police officers in transporting 


police dogs in their personal automobiles to and from work. | 


You state that the dogs are the property of the District Government 

but the police officers to whom dogs are assigned must keep the animals 
at their homes. As a condition tc acceptance in the Canine Corps 

the police officer must have a suitable automobile to transport the dog 
from his home to the Canine Trairing Center and to and from the of- 
ficer's beat or post of duty. The animals cannct be transported on 
public transportation as it is prohibited by law. 

Section 162 of the Internal Revenue Code of i954 provides, in part, for 
the deduction of all the ordinary and necessary expenses paid for in- 
curred during the taxable year in carrying on any trade or business. 
Since the police officers of the Canine Corps are required as a condition 
of their employment to keep their employer's dogs at their homes and 
transport them to and from work, they are performing the duties of 
their trade or business as police cfficers. Accordingly, the ordinary 


and necessary expenses incurred by the officers in transporting the 


dogs to and from work are deductible business expenses for Federal 


income tax purposes. 


Very truly yours, 


/s/ Lester W. Utter 
Chief, Individual Income Tax Branch 


| 
[Filed April 2, 1969] 
AFFIDAVIT OF HENRY H. WESLEY | 
DISTRICT OF COLUMBIA, ss: 

Henry H. Wesley, being first duly sworn under oath, deposes 
and says: 

I am a Captain in the Metropolitan Police Department assigned 
to the Special Operations Division; that Iam the Commanding Officer 
of the Canine Section; and that I have been so assigned since March, 
1968. Ifurther state that I have made a search of the records of the 
Canine Section including all departmental orders and memorandum and 
that to the best of my knowledge there is no requirement that officers 
of the Canine Section, once their tour of duties are complete, im- 
mediately transport their dogs to their residences: and that such 


officers are perfectly free to go to wherever they desire, subject only 


to the general rules and orders of the department. I further state that 


the manual for dog handlers has no such requirement. 


HENRY H. WESLEY | 
Captain, Canine Section, S.O.D. 


* * * 


[Dated May 17, 1967] 


EXCERPT FROM STATEMENT OF FACTS FROM 
POLICE DEPARTMENT FORM 42 


x x * x x 


John E. Cronin, W, M, 29 years of Rt. 1 Box 266 Simmons Dr. 
Clinton Maryland, a Private (tech I) on the Metropolitan Police De- 
partment, assigned to the Special Operations Division, working the 
4-12 tour of duty at the 13th Precinct. reports about 12:25 AM Sunday 
May 16, 1967, while off duty enroute hcme with Canine Dog "HANS I", 
and operating his private auto, A 1964 Chevrolet carryall, Maryland 
Reg. FW 7131, and when at the intersection of Route 5, Branch Ave. & 
Colebrook Dr., Hillcrest Heights, Maryland was involved in an auto 
accident with a 1952 Buick 2 door sedan, Maryland reg. GN 1859 owned 
and operated by Robert Q. Smith, W, M, 47 years of 3104 Pearl Dr., 
apt. 101, Suitland, Maryland, who passed a red light causing the acci- 
dent. No apparent injuries suffered by Mr. Smith. 

Order No. 65-528 
GOVERNMENT OF THE DISTRICT OF COLUMBIA 
EXECUTIVE OFFICE 
Washington, D. C. 


April 15, 1965 


SUBJECT: Sick Leave Regulations for Members of the Police 
and Fire Departments 
Commissioners, D. C. 
ORDERED: 
The following regulations are issued pursuant to Public Law 
88-471: 


SICK LEAVE REGULATIONS FOR MEMBERS OF THE POLICE AND 
FIRE DEPARTMENTS 


1. (a) All members of the Police and Fire Departments who, due to 


illness or injury, are unable to perform duty, shall, if such injury 

or illness was not incurred in the performance of duty, be carried on 
sick leave. 

(b) All members of the Police and Fire Departments who are incapaci- 
tated for duty due to illness or injury incurred in line of duty; shall be 
carried on administrative leave (sick). 

2. All absences from duty because of illness or injury of a member of 
the Police or Fire Departments, whether chargeable to sick leave or 
administrative leave (sick), must be recommended by a member of the 
Board of Police and Fire Surgeons and approved by the Chief of the 
department concerned. 

(a) If not incurred in line of duty, such absences may be approved for 


purposes allowed under and in accordance with the Annual and Sick 


Leave Act of 1951. as amended, and with Federal and District regula- 


tions issued thereunder, and shall be charged to the sick leave account 
f such member. 

(>) If incurred in the performance of duty, such absences shall be 

chargeable to administrative leave (sick) of such member. 

3. A determination that an illness or injury resulted from the perfor- 

mance of duty shall be supported by a writcen report of the member or, 

if. because of illness or injury, he is unable to make such report, by 

the officer in charge of his unit. 

4. A determination, for the purpose cf allowing administrative leave 

(sick). that an illness or injury resulted from the performance of duty 

shall not be binding on the Police and Firemen’s Retirement and Relief 

Board or on the Commissioners in the consideration of retirement of 

members or of involuntary separation cases. 

5. The Chief of Police and the Fire Chief are hereby authorized to 

re-delegate to senior officials of their departments the powers herein 

delegated. Such re-delegation shall be in writing and a copy thereof 

shall be furnished to the Accounting Office. 

6. Members of the Police and Fire Departments who are absent from 


duty because of illness or injury not incurred in the performance of 
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duty and who have exhausted their sick leave will be carried on annual 
leave. After the exhaustion of annual leave, such members will be 
| 


carried on leave without pay. 


By order of the Board of Commissioners, D. C. 


/s/ F. E. Ropshaw 
Secretary to the Board 


* x x *x * 
GOVERNMENT OF THE DISTRICT OF COLUMBIA 
Metropolitan Police Department 


June 14, 1967 


MEMORANDUM ORDER No. 39 
Series 1967 


SUBJECT: Sick Leave Regulations and Procedures 
for Members of the Police and Fire 
Department. 
* * * * * 
| 
In order to comply with the above regulations the following pro- 


ng members of the department in- 


cedures shall be used when reporti 


jured or sick: 


A. REPORTING INABILITY TO PERFORM POLICE DUTY ON 
ACCOUNT OF INJURY OR ILLNESS. 
1. When it is necessary to report inability to perform police 


duty because of sickness or other 


disability, the member 


of the Force shall make such report to his commanding 
officer or the official acting in his place, either in person 
or by telephone. With the exception of illness not claimed 
to have been incurred in the performance of duty, all such 
reports shall be made in person at the member's organi- 
zational element urless the nature of his illness or injury 
makes it impossible. In the event this type of situation 
eccurs, it shall be the responsibility of the member's 
immediate supervisor to have the report made. Illness 
not claimed to have been incurred in the performance of 


duty may be reported by telephone. 


In all cases of illness or injury reported, the official re- 


ceiving such report shall have an original and four copies 
ef 'P.D. Form 79 (Sick Leave Certificate) to be prepared. 
In case cf an injury incurred in the performance of duty, 
the block marked “Injured Performance of Duty," shall 
be checked; in the case of an illness which the member is 
is claiming to have been incurred in the performance of 
duty, the block marked ‘Request for Performance of Duty 


Absence,’ shall be checked. 
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In all cases of injuries reported, and in those cases of il- 
ness reported which the member claims to have been eo 
tracted in the performance of duty, the official receiving | 
such report shall have an original and four copies of P.D. 
Form 42 prepared. The form shall be prepared by the : 
member reporting his inability to perform duty if the report 
is being made in person and he is physically able to do zo 
In all cases of injuries or illnesses reported, the Becton} 
titled "Complete This Section When There Is An Injury To 
Member" shall be completed. The Commanding Officer 
or the official acting in his place shall check the proper | 
block under "Commanding Officer's Recommendation" for 
both injury and illness. If the injury is claimed to have | 
been incurred in the performance of duty, the section titled 
"Complete This Section For Absence Due To Injury Or n- 
ness Incurred In The Performance of Duty, ** shall be | 
completed. The injured or sick member shall sign the ! 
P.D. Form 42 at his organizational element, if possible, 


or upon checking in at the clinic. 


The investigating official shall sign in the space on P.D. 
| 


Form 42, titled "Signature of Certifying Official” after 


he has certified in writing as to the validity of.the facts as 
presented in the report. Current policies of this Depart- 
ment regarding the investigation of injured or sick members 
shal continue to be followed whenever such report is re- 
ceived. He shall make any additional investigation neces- 
sary to verify the facts as reported by the member. For 
example, if the member claims he received a cold due to 
assignments in wet or other inclement weather, a check 
would be made to see if he was on duty and assigned to 
such duty where he would have been exposed to such in- 
clement weather for an extended period of time. If the 
member’s basic statements fail to correspond with known 
facts, this information shall be included in the report 
submitted on P.D. Form 42. If the member has outside 
employment, the location and type of such employment and 


the last date and number cf hours he worked at this em- 


ployment shall also be included in P.D. Form 42. 


The Commanding Officer or official acting in his place shall 
sign the P.D. Form 42and P.D. Form 79. The forms 
shall be attached and all copies forwarded to the Personnel 


Division with the morning papers. 
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i 
The clinic liaison officer shall detach one copy of the P.D. 
Form 42 and forward it to the Records Division. The : 
remaining copies of the P.D. Form 42 and all copies of 
-P.D.-Form 79 shall be forwarded to the Police and Fire 
Clinic. 
P.D. Forms 42 and 79 shall be placed.on the Doctor's oak 
after the clinic liaison officer removes one white copy of | 
P.D. Form 79 for his temporary. Office file. | 
After the member has been ordered back to duty, the 
Doctor shall indicate his diagnosis and recommendation on 


P.D. Form 79, andsignsame. In all cases a member on 


sick leave shall report to the clinic in person to be returned 


to duty by the Doctor. 

The clinic liaison officer shall forward all copies of P.D. 
Form 42 and the original and two copies cf P.D. Form 79 
to the Assistant Chief cf Police for Administrative Services 
for a determination as to whether the sick leave used by : 
the member is chargeable or non-chargeable sick leave. | 
The Assistant Chief of Police for Administrative Senvices 


shall indicate his decision in the block titled ‘Chief of 


Police’ on P.D. Form 79, and in the block titled 


“Department Action on Allowance of Sick Leave" on P.D. 
Form 42. All copies of both forms shall be forwarded to 
the clinic liaison officer, Personnel Division, who shall 
fill in the proper number of hours as indicated by the de- 
cision of the Assistant Chief of Police for Administrative 
Services. The clinic liaison officer shall then make the 


following distribution: 


P.D. Form 42 P.D. Form 79 


A. Original and one copy A. Original to member's 
to Administrative Files. organizational element. 


B. Copy to Police-File B. Yellow copy retained 

Clinic. by Police-Fire Clinic for 
posting and filing. 

C. Copy to member’s or- 

ganizational element for 

filing in personnel file. 


All provisions of the Manual of the Metropolitan Police Depart- 


ment not conflicting with this Memorandum Order shall remain in effect. 


/s/ Jchn B. Layton 
John B. Layton 
Chief of Police 


ORDER RESCINDED: Memorandum Order Number 29, Series 1965. 


x * * bd 


[Filed June 3, 1969] 


ORDER 

This matter having come on for hearing on cross-motions for 
summary judgment, on May 20, 1969, and it appearing to the Court that 
plaintiff is an officer of the Metropolitan Police Department, who was 
involved in an automobile accident in Hillcrest Heights, Maryland, and 
as a result of said accident plaintiff suffered injuries which caused him 
to be absent from duty from May 16, 1967 to August 7, 1967, and a total 
of 464 hours were deducted from his accumulated annual leave and sick 
leave. This officer was assigned to the Canine Section of the Special 
Operations Division, and was required to keep his dog, Hans I, at his 
residence and provide private transportation for his dog to and from 
duty. The Internal Revenue Bureau recognized that the transportation 
back and forth of the dog to the officer's residence is a deductible 
business expense for Federal income tax purposes, and it is apparent 
it is impossible to transport one of these dogs on public transportation. 
It further appears the officer was on his way home from the time he 
punched off duty. It further appears the officer's claim was not denied 
by the District of Columbia government on any grounds of frolic or 
detour. And it further appears that the plaintiff was injured in the 
course of employment, it is therefore, by the Court, this day of 


, 1969, 


FOUND AS A FACT: 

1. That plaintiff suffered injuries, in the course of employment, 
which caused him to be absent from duty from May 16, 1967 to August 7, 
1967. and a total of 464 hours were deducted from plaintiff's accumulated 
annual leave and sick leave, which should be restored and charged to 
“Administrative leave-sick”’. 

2. That since plaintiff, after punching off duty with his dog, 
was returning home, at the time he sustained injuries, it is therefore, 
by the Court, 

ORDERED: 

1. That summary judgment in favor of the plaintiff against the 


District of Columbia is hereby granted. 


2. That the defendant shall charge the plaintiff's absence from 


duty as a result of the injuries he sustained, in the performance of his 
duty, to “Administrative leave-sick”’. 

3. That the defendant take the necessary steps to correct the 
plaintiff's sick and annual leave accounts to reflect the restoration of 
the sick and annual leave hours erroneously charged against his leave 
balance resulting from his absence caused by injuries sustained in the 


performance of duty. 
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4. That the defendant's cross-motion for summary judgment 


be, and the same is hereby denied. 


* 7 cal x x 4 


[Filed June 30, 1969] 


NOTICE OF APPEAL 
Notice is hereby given this 30th day of June 1969 that the Dis- 
trict of Columbia, defendant herein, hereby appeals to the United States 
Court of Appeals for the District of Columbia Circuit from the order 
of this Court entered in this action on the 3rd day of June 1969, in fa- 
vor of plaintiff and against the District of Columbia. i 


| 
* * x = x 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 23,318 


JOHN E. CRONIN 
v. 
DISTRICT OF COLUMBIA, 


Appellant. 
Appeal From The United States District Court 


For The District Of Columbia 


BRIEF FOR APPELLANT 


QUESTION PRESENTED FOR REVIEW 


Whether a Metropolitan Police officer,-assigned to canine duty, 


is in the performance of duty while driving his private automobile from 
his duty station to his home after the completion of his regular tour of 
duty, merely because he has with him in his automobile his police dog 
which he is required to kennel at his home and transport to and from 


his duty station in his private automobile. 


This case has not been before the Court on any prior occasion. 


REFERENCE TO RULING 

The ruling of the District Court denying appellant's motion for 
summary judgment and granting appellee's motion for summary judg- 
ment is contained in the Appendix at pages 25 through 28. 

STATEMENT OF THE CASE 

This is an appeal from an order of the United States District 
Court directing appellant, the District of Columbia, to restore to ap- 
pellee, a Metropolitan Police officer, 464 hours of sick and annual 
leave charged against appellee during an absence caused by injuries 
received in an automobile accident. 

After completing a normal 8-hour tour of duty on foot patrol, 
appellee, who is assigned to the Canine Section of the Special Opera- 
tions Division as 2 Private, Technician Il (Dog Handler), checked off 
duty at midnight on May 15-16, 1967 (A. 12, 16; Defendant's Answers 
to Interrogatory Numbered 1). Taking his police dog with him, appellee 
got into his own private automobile and proceeded towards his home in 


Clinton, Maryland. At approximately 12:25 a.m., at the intersection 


of Branch Avenue and Colbrook Drive in Hillcrest Heights, Maryland, 


appellee's vehicle collided with another vehicle which "passed a red 


light causing the accident.” (A. 16.) Asa result of the accident 


appellee suffered injuries which caused him to be absent from duty 
from May 16, 1967, to August 7, 1967 (A. 11, 12). 

Claiming that, because he is required to kennel his police dog 
at his home and to transport the dog in his own car to and from his duty 
station, he was in the performance of duty at the time of the accident, 
appellee administratively requested that his absence during this period 
be chargedto "administrative leave - sick." His request was denied 
and appellee's absence was charged to sick and annual leave (A. 11, 


12-18). 


Thereafter, appellee filed in the court below a complaint seeking 


the restoration of the sick and annual leave charged against him during 
the period from May 16, 1967, to August 7, 1967 (A. 2-6)! Cross 
motions for summary judgment were filed (A. 7-9) and, after oral 
argument, the court granted appellee's motion for summary judgment 
and denied that of appellant. In its order, the court stated, inter alia: 


1k * * This officer was assigned to the 
Canine Section of the Special Operations 
Division, and was required to keep his dog, 
Hans I, at his residence and provide pri- 
vate transportation for his dog to and from 
duty. The Internal Revenue Bureau recog- 
nized that the transportation back and forth 
of the dog to the officer's residence is a 
deductible business expense for Federal in- 
come tax purposes, and it is apparent it is 


impossible to transport one of these dogs 

on public transportation. It further ap- 
pears the officer was on his way home from 
the time he punched off duty. It further ap- 
pears the officer's claim was not denied by 
the District of Columbia government on any 
grounds of frolic or detour. * * *” (A. 25.) 


ARGUMENT 


The administrative determination that appel- 
lee’s injuries were not incurred in the per- 
formance of duty is neither unreasonable 


nor forbidden by law. 
Title 5, Section 6324, of the United States Code provides in part: 


"§ 6324. Absence of certain police and 
firemen 


"(a) Sick leave may not be charged to the 
account of a member of the Metropolitan Po- 
lice force * * * for an absence due to injury 
or illness resulting from the performance of 
duty. 


"(b) The determination of whether an in- 
jury or illness resulted from the performance 
of duty shall be made under regulations pre- 
scribed by-- 


(1) the Commissioners of the Dis- 
trict of Columbia for members of the 
Metropolitan Police force * * *.” 


By Commissioners Order No. 65-528, dated April 15, 1965, as 


amended, the Commissioners promulgated "Sick Leave Regulations 


for Members of the Police and Fire Departments” (A. 17-19). 


Supplementing these regulations, the Chief of Police, by Memorandum 


Order No. 39 of June 14, 1967 (A. 19-24). prescribed procedures to 
be followed in handling reports of inability to perform duty on account 
of injury or illness. Pursuant to these procedures, the former Deputy 
Chief of Police Howard V. Covell, with the concurrence of | Captain 
Theodore E. King, appellee's commanding officer, and Dr. J. Blaine 
Harrell, a member of the Board of Police and Fire Surgeons, made 

an administrative determination that appellee was not in the perfor- 
mance of duty at the time of his automobile accident. (See Defendant's 
Answer to Interrogatory Numbered 2, and Exhibit "A” attached there- 
to.) 

Appellant contends that the administrative determination that 
appellee's injuries did not result from the performance of duty is sup- 
ported by the evidence, not inconsistent with law and, therefore, rea- 
sonable and that it was, accordingly, error for the court below to 
substitute its judgment for that of the administrative officials. 

Regarding the scope of review ef such an admininstrative deter- 
mination, the Supreme Court in Cardillo v. Liberty Mutual Co., 330 
U. S. 469, 477-478 (1947), stated: ! 

tk * * If supported by evidence and not 


inconsistent with the law, the Deputy Com- 
missioner's inference that an injury did or 


did not arise out of and in the course of em- 
ployment is conclusive. No reviewing court 
can then set aside that inference because the 
opposite one is thought to be more reasonable. * * * 


* * x * * 


‘i matters not that the basic facts from 
which the Deputy Commissioner draws this 
inference are undisputed rather than contro- 
verted. [Citation omitted.] It is likewise 
immaterial that the facts permit the drawing 
of diverse inferences. The Deputy Commis- 
sioner alone is charged with the duty of initially 
selecting the inference which seems most rea- 
sonable and his choice, if otherwise sustainable, 
may not be disturbed by the reviewing court. * * * 
Even if such an inference be considered more 
legal than factual in nature, the reviewing court's 
function is exhausted when it becomes evident 
that the Deputy Commissioner's choice has sub- 
stantial roots in the evidence and is not forbidden 
by the law. * * *” 


In denying appellee’s request for administrative leave, appel- 
lant was adhering to the well-established rule that a policeman who 


"checks off duty’ and has an accident while on his way home is not in 


the performance of duty. State ex rel. Moore v. Glassco, et al., 


347 Mo. 977, 149 S. W. 2d 848 (1941); McCol v. Board of Police 
Com'ns., 130 Cal. App. 66, 19 P. 2d 815 (1933). 
The question then arises whether it was arbitrary or capricious 


or forbidden by law to apply the general rule to the facts of the instant 


case, i.e., where at the time of the accident the officer was trans- 


porting his police dog from his duty station to his home. 

There appears to be no case directly controlling the instant 
facts. However, it is well established that in order for an injury to 
result from the performance of duty, there must be a proximate causal 
relation between the performance of the duty and the injuries suffered. 
Lawrence v. City of Los Angeles, 53 Cal. App. 2d 6, 127 P. 2d 931 
(1942); Police Commissioner of Baltimore City v. King, 219 Md. 127, 
148 A..2d 562 (1959); Pariser Bakery v. Koontz, 239 Md. 586, 212 
A. 2d 324 (1965); Annotation, 27 A. L. R. 2d 1011. There is nothing 
in the record in the instant case which even suggests that the presence 
of the police dog in appellee's car proximately caused the accident or 
in any way contributed to the accident. Indeed, the Police Depart- 
ment Form 42 (A. 16), which contains a factual summary of the ac- 
cident, indicates that the proximate cause of the accident was the failure 
of the other motorist to stop for a red light. Thus it is clear that, 
under the circumstances of this accident, appellee was in no essentially 
different position from any other police officer who, after checking off 
duty, would also subject himself to normal traffic hazards by driving 
home in his own private automobile. Police officers are routinely 


required to transport to and from their duty stations certain items of 


equipment. While they are generally not required to provide private 
cars to transport such items, nevertheless, these policemen face traf- 
fic hazards no matter what method of transportation they choose. 
Although canine officers must use their own automobiles to transport 
their dogs to and from their duty stations, this is a condition made 
known to the officer and to which he must agree before he is accepted 
in the canine program. Thus, because the presence of the dog in the 
vehicle in no way contributed to the accident, it was wholly reasonable 
for appellant to treat appellee's accident in the same manner as that of 
any other accident involving a policeman driving his own vehicle to his 
home after his tour of duty has been completed. 

Closely related to the question of causation is the question of 
control. While not decisive, "[t]he presence or absence of control 
is certainly a factor to be considered." Cardillo v. Liberty Mutual 
Co., 330 U. S. 469, 480-481 (1947). There are no Police Depart- 
ment regulations requiring that a canine officer transport his dog 


directly home (A. 15). Once a canine officer checks off duty, he is 


free to go where he wants and generally do what he pleases. 1 Thus 


1 It could scarely be contended, e.g., that if, while on his way 
home, appellee stopped at a tavern in Hillcrest Heights for a glass of 
beer, he could be disciplined by a police trial board for drinking "while 
on duty.” 


the fact that appellee was at the intersection of Branch Avenue and Col- 
brook Road in Hillcrest Heights, Maryland, at 12:25 a.m. on May 16, 
1967, and on his way home, was the result of his free choice and not 
because he was compelled to return directly to his home. Cf. Dillard v. 
City of Los Angeles, 20 Cal. 2d 599, 127 P. 24917 (1942), where a 
policeman, while on duty, suffered injuries in endeavoring to retain 
custody of a prisoner. When he arrived at the precinct, he looked so 
seriously ill that, before the expiration of his regular tour of duty, he 
was ordered to return home immediately. While driving home in his 


own car, the officer had an accident and died skortly thereafter. In 


ruling that the "going and coming rule" did not bar the widow's pension 


claim, the Court stated, inter alia: 

'* x * The employee is not going home 
after his day's work is completed. Rather 
he is compelled by reason of an injury which 
was incurred during the performance of his 
duty to seek treatment, care or refuge away 
from his place of employment." (127 P. 2d 
at 921; emphasis added.) 

Finally, it should be emphasized that the administrative decision 
denying appellee's request for "administrative leave - sick" does not 
subvert the salutary policy objective embodied in 5 U. S. C. § 6324. 
Section 6324 constitutes a legislative recognition that policemen are 


exposed to significantly different and greater hazards in the performance 


of their duties than are most other government employees. Hence 
Congress has decided that policemen may not be charged earned sick 
and annual leave for absences "due to injury or illness resulting from 
the performance of duty."" However, the hazards faced by appellee 
in driving home after checking off duty were no greater than those 
faced by the hundreds of other police officers, not assigned to the ca- 
nine duty, who drive to and from their assigned precincts each day. 
Thus, the judgment below, rather than advancing the policy of protecting 
against the hazards to which a policeman is exposed by reason of the 
fact that he is a policeman, unreasonably discriminates against all 
officers, not assigned to the canine duty, who use their private cars to 
travel to and from their duty stations. 
CONCLUSION 

Upon the foregoing, it is respectfully submitted that the judg- 

ment of the District Court should be reversed and the cause remanded 


with directions to enter judgment for appellant. 


HUBERT B. PAIR, 
Acting Corporation Counsel, D. C. 


RICHARD W. BARTON, 
Assistant Corporation 
Counsel, D. C. 


LEO N. GORMAN, 
Assistant Corporation — 
Counsel, D. C. 


Attorneys for Appellant. 
District Building, | 
Washington, D. C. 20004 


September 17, 1969 
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IN THE 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,318 


JOHN E. CRONIN, 
Appellee, 
Vv. 
DISTRICT OF COLUMBIA, 
Appellant. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


ISSUE PRESENTED 


Whether a Metropolitan Police officer, assigned to the Canine 
Corps, is in the performance of duty while driving his automobile 
from his duty station to his house, where (1) he is transporting the 
dog assigned to him to his kennel on the officer’s premises and (2) 


as 2 condition of assignment to the C ‘anine Corps, the officer is 
(a) required to kennel the dog assigned to him, (b) required to own, 
maintain and use a private automobile in transporting the dog 
assigned to him from the kennel to work and return and (c) given 
additional compensation in recognition of the expenses he incurs in 
maintaining a privately owned vehicle to transport the dog to and 
from work and in kenneling the dog on his premises. 


This case has not been before the Court on a prior occasion. 


STATEMENT OF THE CASE 


Procedure 


On July 17. 1968. the Appellee, Pvt. John E. Cronin, a police- 
man employed by the Metropolitan Police Department, filed a com- 
plaint in the United States District Court for the District of Colum- 
bia. alleging that 464 hours of combined sick and annual leave were 
charged against his account in violation of 5 U.S.C. 6324. Follow- 
ing the District’s answer, Pvt. Cronin’s motion for summary judgment 
and the District’s cross motion for summary judgment, the District 
Court entered an order directing the District to correct Pvt. Cronin’s 
account “to reflect the restoration of the sick and annual leave 
hours erroneously charged against his leave balance ***” (A. 26). 
From this order, the District noted an appeal. 


Facts 


Since January 1960, Pvt. Cronin has been a member of the 
Metropolitan Police Department. From April 1963 to August 1967, 
he was assigned as a dog handler with the Canine Corps, Special 
Operations Division. Asa condition of his assignment in the Can- 
ine Corps, he was required to own, maintain, and use a private 


3 


automobile in transporting the police dog assigned to him from his’ 
home, where the dog was kenneled, to his place of employment and 
return. And because he was a doghandler, Pvt. Cronin was assigned 
a higher rating than other police officers comparably situated to 
reimburse him for the expenses he incurred in maintaining a privately 
owned vehicle to transport police department dogs and in kennel- 


ing such dogs on his private premises. (A. 2-3.) 


On May 16, 1967, Pvt. Cronin was injured in an automobile 
accident while he was driving from the precinct station to his Tesi- 
dence. At the time of the accident, he was transporting the dog 
assigned him by the Metropolitan Police Department, ““Hans aes 
to the kennel he maintained for the dog at his home (A. 3). | 


Due to injuries sustained in this accident, Pvt. Cronin was 
unable to perform his duties as a policeman from May 16, 1967 to 
August 7, 1967. Upon his return to duty, he applied for adminis- 
trative leave (sick) on a P.D. 42, (A. 4, 16). His request, however, 
was denied by the Metropolitan Police Department on the ground 
that the injuries he sustained were not incurred in the performance 
of his duties. In disallowing Pvt. Cronin’s request, the District 
deducted 464 hours from his sick leave and annual leave accounts 
(344 hours of sick leave; 120 hours of annual leave). Pvt. Cronin 
then brought suit in the District Court challenging the Department’s 
actions. 


Under 5 U.S.C. 6324 sick leave may not be charged to the 
account of a member of the Metropolitan Police Department “for 
an absence due to injury or illness resulting from the performance 
of duty.” The District Court, finding that Pvt. Cronin’s injuries 
resulted from the performance of duty. ordered the District to cor- 


rect Pvt. Cronin’s sick and annual leave accounts. 


1See Memorandum Order 39. Metropolitan Police Department, June 14, 
1967 (A. 19-24). 


ARGUMENT 


A Metropolitan Police officer, assigned to the Canine Corps, 
is in the performance of duty while driving his automobile 
from his duty station to his house, where (1) he is trans- 
porting the dog assigned to him to his kennel on the 
officer’s premises and (2) as a condition of assignment to 
the Canine Crops. the officer is (a) required to kennel the 
dog assigned to him, (b) required to own, maintain and use 
a private automobile in transporting the dog assigned to 
him from the kennel to work and return and (c) given 
additional compensation in recognition of the expenses he 
imcurs in maintaining a privately owned vehicle to trans- 
port the dog to and from work and in kenneling the dog 
on his premises. 


Title 5. Section 6324 of the United States Code provides in 


i “$6324. Absence of certain police and firemen. 


“(a) Sick leave may not be charged to the account of 
a'member of the Metropolitan Police force * * * for an 
absence due to injury or illness resulting from the per- 
formance of duty. 

“(b) The determination of whether an injury or ill- 
ness resulted from the performance of duty shall be 
made under regulations prescribed by— 

(1) The Commissioners of the District of Colum- 
' bia for members of the Metropolitan Police force 


= * 2” 

Pursuant to 5 U.S.C. 6324, the Commissioners by C.O. No. 
65-528, ias amended, issued sick leave regulations delegating the 
power to apply these regulations to the Chief of Police who is given 
the additional power of redelegation (A. 17-19). To supplement 
these regulations, the Chief of Police, by Memorandum Order No. 


39, June 14, 1967, proscribed procedures to be followed in handl- 
ing reports of inability to perform duty on account of injury or ill- | 
ness (A. 17-24). 


In compliance with the above regulations and procedures, Pvt. 
Cronin made application to the Chief of Police to have his absence 
of duty declared administrative leave (sick). His application was 
denied. 


In denying Pvt. Cronin’s application, the Chief of Police, through 
former Deputy Chief of Police Howard V. Covell, determined that 
Pvt. Cronin’s injury did not result from the performance of duty 
within the meaning of 5 U.S.C. 6324. Such a determination, of | 
course, does not have the same claim to finality as do findings of, 
fact by an administrative official. Levinson v. Spector Motor Co., 
330 U.S. 649, 672 (1947). If the administrative official’s interpre- 
tation of the statute as applied to an undisputed set of facts is 
“unreasonable or contrary to the plainly ascertainable intent of the | 
legislature,” it cannot stand. Bamberger v. Clark, 128 U.S.App.D: S 
70, 73, 390 F.2d 485, 488 (1968); cf, Wheatley v. Alder, US. | 
App.D.c. _, _ 407 F.2d 307, 310 (1968). For reasons ons which 
we set forth th below, we think the Department’s interpretation of 5 
U.S.C. 6324 is both unreasonable and contrary to the plainly ascer- | 
tainable intent of the legislature. 


So far as we know, this is the first case to reach this Court 
involving an interpretation of the phrase “injury or illness resulting | 


from the performance of duty” as that phrase appears in 5 U.S.C. 
6324. There are, however, cases involving an interpretation of simi- 

lar language in the Longshoremen’s and Harbor Workers’ Compen- 

sation Act, (33 U.S.C. 901 et seq.).2 Under the Longshoremen’s 2 


2The Longshoremen’s and Harbor Workers’ Compensation Act is incor- | 
porated and made part of the District of Columbia Workmen’s Compensation 
Act through 36 D.C. Code 501 (1967 ed.). 


and Harbor Workers’ Compensation Act, injury is defined in part 
as “accidental injury or death arising out of and in the course of 
employment * * *” 33 U.S.C. 902. Because the Compensation Act 
is remedial—designed to protect men on the job—as is 5 U.S.C. 6324, 
and because the above language is used in much the same context as 
the language in question in 5 U.S.C. 6324, we believe that the case 
law developed under 33 U.S.C. 902 is controlling here. We turn to 
that case law. 


In Voehl v. Indemnity Insurance Co. of North America, 288 
US. 162 (1933), the Supreme Court held that an injury to an em- 
ployee resulting from an automobile accident while the employee is 
on his way to the employer’s premises “arises out of and in the 
course of employment” when the employee is performing duties for 
the benefit of the employer at the employer’s request or direction, 
and the employer recognizes the benefits by compensating the em- 
ployee for his travel time. In Voehl, the employee was injured on 
his way to his employer’s factory to perform certain maintenance 
duties on the premises. He was compensated by his employer for 
being available at his employer’s call by being payed a mileage fee 
to cover the cost of his travel to and from the place of employment 
in his privately owned automobile. In holding in favor of recovery 
for the employee, Chief Justice Hughes, speaking for a unanimous 
Court, wrote (288 U.S. at 169-170): 

The general rule is that injuries sustained by employ- 
ees when going to or returning from their regular 
place of work are not deemed to arise out of and 

in the course of employment. Ordinarily the hazards 
they encounter in such journeys are not incident to 
the employer’s business. But this general rule is sub- 
ject to exceptions which depend upon the nature and 
circumstances of the particular employment. “No 
exact formula can be laid down which will auto- 


matically solve every case.” [Citations omitted.] 
While service on regular hours at a stated place gen- 
erally begins at that place, there is always room for 
agreement by which the service may be taken to begin 
earlier or elsewhere. Service in extra hours or on 
special errands has an element of distinction which 
the employer may recognize by agreeing that such 
service shall commence when the employee leaves his 
home on the duty assigned to him and shall continue 
until his return. And agreement to that effect may 
be either express or be shown by the course of busi- 
ness. In such case the hazards of the journey may 
properly be regarded as hazards of the service and 
hence within the purview of the Compensation Act. 
[Footnotes omitted.] 


Following Voehl, the Supreme Court in Cardillo v. Liberty Mut- 
ual Co., 330 U.S. 469 (1947) held that the widow of an employee 
whose death was caused in an automobile accident while traveling 
from Quantico Marine Base, Virginia, to the District, was entitled 
to recover under the Districts Workmen’s Compensation Act where 
(1) the employer paid the employee a transportation allowance and 
(2) transportation was expected to be furnished by the employer 
from Quantico to the District due to the distance between the | 
employee’s home and the job site. 


In Proctor v. Hoage, 65 App.D.C. 153, 81 F.2d 555 (1935) this 
Court reversed an administrative order denying compensation to an 
employee who was injured while going home from the job where 
the employee, when injured, was in the process of taking work 
home to be completed and presented at his office the next morning 
upon instructions from his employer. And see American Mercury 
Insurance Company v. Britton, 314 F.2d 285 (4th Cir. 1963). 


In short, the cases hold than an employee is in the course of 
his employment while going to and from his place of employment if 
the employee, in addition to traveling to and from his job, is per- 
forming a duty requested by his employer or engaged in an activ- 
ity for the benefit of his employer which is incidental to his employ- 
ment. See e.g. Ward v. Cardillo, 77 App.D.C. 343, 135 F.2d 260 
(1943); Shreve v. Hot Shoppes Inc., 110 U.S.App.D.C. 268,. 292 
F.2d 761 (1961). 


Here, Pvt. Cronin, while going to and from work, was (1) 
engaged in an activity incidental to his employment, (2) required by 
his employer, (3) which accrued to his employer’s benefit, and (4) 
for which Pvt. Cronin received compensation. For, as we noted ear- 
lier, Pvt. Cronin, as a condition of assignment to the Canine Corps, 
was (1) required to kennel the dog assigned to him by the Police 
Department, (2) required to own, maintain, and use a private auto- 
mobile in transporting the dog assigned to him from his home, where 
the dog was kenneled, to his place of employment and return, and 
(3) given additional compensation in recognition of the expenses he 
incurred in maintaining a privately owned vehicle to transport the 
dog to and from work and in kenneling the dog on his premises. 
Indeed; the Police Department not only awarded canine officers 
additional compensation in recognition of their additional duties 
but requested and obtained a favorable ruling from the Internal 
Revenue Service to permit canine officers to deduct as ordinary and 
necessary business expenses the expenses they necessarily incur in 
transporting and kenneling police dogs (A. 13-14). 


The District argues that, in order to qualify under 5 U.S.C. 6324, 
Pvt. Cronin must show that the presence of “Hans I” in his automo- 
bile caused the accident giving rise to Pvt. Cronin’s injuries. The 
District, however, takes too narrow a view of the causal relationship 
which Pvt. Cronin must show between his injuries and the perform- 


ance of his duty. Pvt. Cronin is not required to show that the pres: 
ence of “Hans I” caused the accident. It is sufficient if Pvt. Cronin 
establishes a relationship between the performance of his duty as a! 

canine officer and the accident. The accident occurred while Pvt. 
Cronin was in the process of taking “Hans I’ to his kennel. Given 

Pvt. Cronin’s conditions of employment, this is sufficient to qualify 
Pvt. Cronin for the benefits of 5 U.S.C. 6324.° 


CONCLUSION 


For the foregoing reasons, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Respectfully submitted, 


BERNARD MARGOLIUS 
JOEL M. FINKELSTEIN, 


309 Wire Building 
Washington, D.C. 20005 


Attomeys for Appellee 


31f the District provided its own kenneling facilities for its police dogs, it 
could hardly be argued that Pvt. Cronin is not performing his duty when at the 
end of a day’s work he takes the dog assigned to him back to the District’ s 
facilities. 


